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ITEM NO: 4

MOBILE FOOD TRADING TRIAL - REVIEW

RECOMMENDATION: (APPROVAL)
That Council:
1. notes the findings of the review of the initial Mobile Food

Trading Trial undertaken from 1 February 2015 until
31 May 2015, as detailed in this report;

supports the continuation of the Mobile Food Trading Trial
until 1 October 2016 to allow for mobile food trading as a
place activation initiative;

notes that following completion of the trial in October 2016
it is expected that the City will have sufficient evidence to
establish a standard policy approach to ongoing mobile
food trading in the city;

notes that as part of the policy approach, an annual permit
will be developed to allow ongoing mobile food trading in
the city from 1 October 2015 to 1 October 2016;

authorises the Chief Executive Officer to operationally
manage the Permit, Approved Locations and Code of
Practice during the continuation of the trial;

approves by an ABSOLUTE MAJORITY the following fees
for the Mobile Food Trading Trial, effective from
1 October 2015 until 1 October 2016, for public notice, in
accordance with Sections 6.16 and 6.19 of the Local
Government Act 1995:

6.1 Mobile Food Trading Trial Permit fee of $1141.8; and
6.2 On-Street Parking Mobile Food Trading Trial special

fee of $0.00, allowing Approved Locations at on-street
bays to be utilised for no parking fee.
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BACKGROUND:

FILE REFERENCE: P1030791

REPORTING UNIT: Economic Development Unit

RESPONSIBLE DIRECTORATE:  Planning & Development

DATE: 3 July 2015

MAP / SCHEDULE: Schedule 8 — Operator Feedback: Comida Du Sol

Schedule 9 — Operator Feedback: Eat No Evil
Schedule 10 — Operator Feedback: Little Luis
Schedule 11 — Business correspondence: John’s Food
and Liquor

At its meeting held on 28 October 2014, Council approved a Mobile Food Trading
Trial to be undertaken from 1 February 2015 to 31 May 2015. The trial was approved
to issue permits to up to ten operators after a public application period and operators
would be permitted to trade at 15 Approved Locations seven days a week during
designated times including 7.00am- 10.00pm and at one late night location in
Northbridge from 10.00pm- 2.00am.

The trial design was guided by previous Council meetings that indicated a shift from
the historical position of prohibiting the operation of mobile food trucks in the city
unless part of an event as it was believed that such an operation would unfairly
compete with established businesses in the city.

To enable mobile food trading in the city and ensure appropriate management, a
review of the Public Trading Local Law 2005 was approved. To guide the review, at
its meeting held on 19 February 2013, Council endorsed the following principle in
relation to mobile food trading:

"2.2 enable mobile food and beverage vendors to operate in the City to service
unmet needs, provided that they do not unfairly compete with established
businesses;"

At its meeting held on 10 December 2013, Council determined that the review be
finalised without amendment, and that a further extensive review of the Public
Trading Local Law 2005 be undertaken following the completion of a Mobile Food
Trading Trial.

It was considered that a trial based on the principle adopted by Council at its meeting
held on 19 February 2013 would enable the City to test concepts, manage and
respond to challenges and opportunities as the trial proceeds, and would furthermore
provide an evidence based approach in determining future management of mobile
food trading in the city.

The trial undertaken in early 2015 took into account all of Council’s previous
directions.

Key elements of the approved trial included:
o Trial operated from 1 February 2015 through to 31 May 2015;
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o 10 Permits available for up to10 mobile food truck operators;

o An internal City of Perth panel selected and allocated the 10 permits;

o Criteria considered by the panel included business management plan, unique
food offering, community engagement, sustainability plan and vehicle
infrastructure;

o 15 locations;

- 14 locations allow operation hours of 7.00am to 10.00pm
- 1 late night location (Friday and Saturday only) allowed operation from
10.00pm to 2.00am

o Minimum operation time in one location was 3 hours - the maximum operation
time in one location time was 5 hours;

o Only food trucks and self-contained vans were eligible to participate in the trial.
Trailers, carts, bicycles, tricycles and utes were not permitted in the trial,

o Eligibility requirements for Mobile Food Trading trial,

- A vehicle registered with the Department of Transport WA,
- A registered food business;
- A certificate of currency for public liability insurance of at least twenty
million dollars ($20,000,000); and
- Compliance with all environmental health guidelines and regulations
o To protect established brick and mortar businesses.
- There were no CBD locations; and
- All Approved Locations adhered to a guideline of a 50m exclusion radius

from any existing food and beverage outlet.

LEGISLATION / STRATEGIC PLAN / POLICY:

Legislation Public Trading Local Law 2005

Integrated Planning Corporate Business Plan

and Reporting Council Four Year Priorities: Perth as a Capital City
Framework S5 Increased place activation and use of underutilised
Implications space

DETAILS:

Application

A public application period opened for three weeks from 17 November 2014. During
this time 17 applications were received.

A number of these applications were ineligible as they were not defined as food
trucks. Trailers, carts, bicycles were not permitted to trade in the trial. The trial only
addressed the trading of food trucks in an effort to specifically address the growing
global trend of food trucks.

The Administration assessed each application and nine permits were offered to
successful operators. Five applications were deemed ineligible and three applications
were unsuccessful. All applicants were advised of their outcome in letters dated
8 January 2015.
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The nine successful operators were:
Jumplings;

Braised Bros.;

Soul Provider;

Guerrilla Foods;

Comida Do Sul Brazillian;

Eat No Evil;

JJ's Sweet Bliss;

Little Luis/ Holy Crepes; and
Smokin BBQ Bus.

Operators were invited to an introduction and information session, held at Council
House on Wednesday, 21 January 2015.

Launch

The launch of the Food Truck trial was held on Friday, 30 January 2015 in
conjunction with required environmental health inspections. This launch involved
operators being available for their inspections on Supreme Court Gardens. The
launch was advertised to the Administration but not to the broader public as the
priority for the day was to complete all environmental health inspections. The Deputy
Lord Mayor undertook media engagements at the launch.

At the launch of the trial, Eat No Evil and Little Luis were not ready to be inspected,
needing to finalise their trucks. These two operators began to trade shortly after the
commencement of the trial.

The trial officially commenced on Sunday, 1 February 2015.

Social Media

The trial operators volunteered to design, update and manage a social media page
on Facebook for the duration of the trial. Called Perth Street Eats, this page included
regular posts of truck locations, food offerings and positive promotion of the trial.

Locations
The Approved Locations for the trial are listed:

Mounts Bay Road (Reserve);

Bill Graden Reserve (Reserve);

Havelock Street (On- street);

John Oldham Park, Narrows Interchange (Reserve);
Wellington Square (Reserve);

Mardelup Park (Reserve);

Bronte Street (On-street);

Queens Gardens- Nelson Crescent (On-street);
Queens Gardens- Hay Street (On-street);
Langley Park 1 (Reserve);

Langley Park 2 (Reserve);

Point Fraser (Reserve);
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o Heirisson Island 1 (Reserve);
o Russell Square (Hardstand); and
o James Street Car park (Hardstand within off street parking).

The ranges of locations selected and approved by Council were designed to appeal
to the broad range of customers present in the city including residents, the corporate
lunch time crowd and weekend visitors/ families.

A slight change was made to the approved locations due to operators who had trucks
with left hand side serving windows. These trucks were unable to utilise any of the on
street locations, as they would be required to park against the flow of traffic, which is
illegal. Two vehicles were approved to trade at Wellington Square and at the two
Langley Park locations if one food truck was left hand side serving. This was an
attempt to assist those with left hand side serving windows to access as many
trading sites as possible.

Access to the Russell Square location was restricted for the month of February due
to the Fringe Festival and the City’s support of that event. Russell Square was open
to trade on 1 March 2015.

The Heirisson Island location was closed indefinitely due to ongoing issues on
3 March 2015.

Operators relayed their feedback on the various locations throughout the trial to the
City.

Bill Graden Reserve, at the northern end of Havelock Street was the most popular
location and the most frequented location in the trial.

Trading- Smokin BBQ Bus

Early in the trial, Graeme Windle of Smokin BBQ Bus contacted the Administration to
advise that his food offering may not be particularly suitable to the corporate lunch
time demand. With a food offering of slow cooked meats, trading for lunchtime
required Graeme to be up in the early hours of the morning to prepare fresh meat for
sale. Graeme tends to favour evening trade for the purposes of having adequate food
preparation time and already had significant commitments with another local
government trial in the evenings and private bookings. Graeme did not participate
any further in the trial.

Perth demand

It is important to note that the global food truck trend has hit Perth strongly. At the
same time the City was undertaking its trial, food trucks had opportunities to trade in
South Perth, Fremantle, Scarborough and at numerous universities. This is in
addition to high numbers of private event bookings for markets, festivals and events
held during the warmer months.

Food trucks in Perth during the warmer months were often taking multiple bookings
during the day, trading to a lunch time crowd and then trading again at a second
location for a dinner service. Travel is often involved for weekend bookings and can
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span the wider metropolitan area into the regions. This high demand for food trucks
resulted in trial operators juggling their participation in the City's trial with other
bookings.

Flexibility was observed with the Code of Practice that stated trade must be
undertaken for a minimum of three days a week. For some operators, this
commitment wasn’t possible. With the operators being honest and upfront about their
commitments, the Administration accepted this and allowed flexibility.

Number of enquiries

From the trial being approved by Council on 21 October 2014 until July 2015, there
were over 115 unique enquiries to the Administration that made reference to the trial.
Many of these enquiries involved both phone discussions and email correspondence
and often contact was made to the Administration on multiple occasions.

These enquiries related to trial application forms, business expansion, daily location
information and first contact with those wanting to enter the food truck industry.

Enquiries were made from individuals in Perth, interstate and overseas, corporate
businesses and other local governments.

Complaints
The City of Perth did receive isolated grievances about the trial from four business
owners at different times across the four month trial.

1. The operator of a café at 35 Havelock Street made a complaint via email on 3
November 2014 prior to the launch of the trial. This email expressed
unhappiness at the on-street location at the south end of Havelock Street. A
reply was sent to the operators, outlining the intention of the trial, and noting
that the food truck location was 275-300 metres from this business, which
ensured that all trial guidelines were adhered to. No further communication was
made.

2. The owner of restaurant located at Barrack Square complained via telephone
immediately following the launch event held at Langley Park on 30 January,
2014. It was explained that this was a one off food truck event in this space, and
that the event had not been promoted publically in advance of the day.

3. Numerous complaints were received via telephone from the owner of a café
business located at 100 Havelock Street. Complaints were made about the
approved location at Bill Graden Reserve, which is very near the corner of
Havelock and Murray Streets. This business is approximately 75 metres from
the location. It was explained that the location was approved for the trial, and
that the trial would last four months.

4. A business selling food, beverage and alcohol located at 100 Bennett Street
made a complaint via telephone and then followed up by outlining their
concerns in writing.
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Concerns were raised about the location and proximity of the approved location at
Wellington Square. This location was at least 100 metres away from the business
and adhered to all guidelines associated with the trial. The letter submitted to the
administration is attached as a Schedule 11.

Media

The City of Perth Food Truck trial was covered in local media on numerous
occasions, first in the lead up to Council approval on 28 October 2014. The West
Australian and Sunday Times ran articles highlighting the new initiative; and the
Perth Voice ran a front cover article noting the City’s ‘Green light for food trucks.’

At the time of the launch, positive print and television coverage was given to the trial.
Channel Nine, Ten and the ABC ran packages covering the launch event of the food
truck trial in their nightly bulletins on 30 January 2015.

General articles associated with the trial were also published online by news and
hospitality outlets throughout the trial and the Lord Mayor participated in a dedicated
package for Today Tonight in late February.

Tourism WA contacted the City of Perth on two separate occasions seeking out
media opportunities for hosted visits from Malaysia and Germany. A prominent
German food blogger, who has more than 30,000 visits to his blog each month,
visited Perth in May. Stevan Paul and his photographer Daniela Haug were
interested in exploring the street food/food truck culture in Perth. The Administration
assisted Tourism WA and operators involved in the trial were interviewed. The visit
incorporated a number of the city’s culinary hotspots and articles have now been
published highlighting the unique food offering that food trucks in the city can provide.

Sale of trucks

Part way through the trial, JJ’'s Sweet Bliss was sold and a change of ownership
noted. Permit Conditions specifically stated that the Mobile Food Trading Trial permit
could not be transferred from the approved Permit Holder name. JJ's Sweet Bliss
were advised of this condition on 16 March 2015.

The original owner of JJ’'s Sweet Bliss made the following points during a discussion

about the sale of the business:

o Participating in the City of Perth trial gave positive exposure and increased
publicity to the business;

o Participating in the City of Perth Food Truck Trial increased the value of their
business;

o Mounts Bay Road and Mardalup Park were frequented locations;

. Some trading days of the trial was not financially viable for their business; and

o Food trucks are very popular in Perth at the moment, there is much hype
around them.

Braised Bros. and Little Luis have also recently advertised their businesses for sale.
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Business decisions and sales are not linked directly to the City of Perth Food Truck
trial and are independent decisions of the business owners.

Operator feedback

Feedback forms were submitted from some of the operators participating in the trial.
These forms captured information on the locations operators traded from, customer
demographics and general feedback. Many of the feedback forms noted the high
interest from customers towards the trial.

Notes were made of repeat customers, lack of availability for on-street trading
locations, location potential and high exposure locations.

Operators in their feedback to Officers throughout the trial noted that the West Perth
Bill Graden location was the most successful location and was booked by operators
most lunchtimes during the working week. The corporate lunch time trade provided
the best business for operators and benefits of the trial could be greater if trucks
could co-locate at more locations to provide wider choice of cuisine to customers.

Three operators have provided detailed feedback on the trial as indicated in
Schedules 8, 9 and 10.

Survey results
As the trial drew to a close, a survey led by operator Comida Du Sol was designed
and publically promoted across social media and on the Perth Street Eats Facebook

page.

The survey asked the community “who wants us back in the City serving up the
goodness?” People were asked to sign, comment and share the petition that noted
the trial had ended and that this was a tool for showing the City of Perth that food
trucks should be a “permanent part of the cultural fabric of this amazing city.”

The survey received 786 responses.

Some comments received include:
o A response from Armadale: Food vans are fabulous! Great variety, flexibility,

affordability and great value!

o A response from Claremont: These food trucks are a brilliant addition to the
streets of Perth and | hope other councils take up the idea.

o A response from Morley; LOVE the food trucks of Perth! Perfect when you have
4 kids in tow for a quick bite.

o A response from Perth: Food trucks are a part of the fabric of many major cities
around the world. For six months West Perth started to feel a little like LA! )

o A response from llluka: | think food trucks is a great idea for Perth city and that
the trial was a huge success. They showcase all of the amazing cultures of the
world and diversity.
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o A response from Mount Lawley; Food trucks in Perth add an open, community-
spirited cultural & dining experience to the city, making it a much more vibrant
place to visit and call home!

A majority of responses came from people in Perth and Western Australia. There
were some responses from people stating overseas locations, these could have
come from tourists experiencing the cuisine from truck operators and filling in the
survey in Perth, or could indicate that the interest for Perth food trucks has stretched
abroad with the assistance of global social media.

Responses by home region

m Perth Metro
B WA Regional
m Other (Aus & OS)

Responses by home country

W Australia
M Brazil
W Canada
M France
H Malaysia
M Netherlands
B Norway
W Poland
 Portugal
H Spain
m Thailand
mU.K
U.S.A
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Continuation of Food Trucks in the City

It is recommended that the Mobile Food Trading Trial be continued until 1 October
2016. While the initial Mobile Food Trading Trial has provided context to the
challenges and opportunities to be expected from mobile food trading, it is
considered that continuation of the trial will better inform a standard approach to the
management of mobile food trading in the city moving forward.

Although at its meeting held on 10 December 2013 Council noted that that an
extensive review of the Public Trading Local Law 2005 would be undertaken
following completion of Mobile Food Trading Trial, it is considered unnecessary to
review the local law as currently it allows for the operation of mobile food trading in
the city.

It is therefore proposed that following 1 October 2016, Council endorses a policy
approach for this activity based of the evidence gathered from the initial and
continuation of the trial.

As part of this policy development it is further proposed that an annual permit be
designed for food trucks to operate in the city. The permit would replicate locations
and the majority of guidelines approved for the trial period. Slight modifications would
be made to allow the permit to be reflective of trial feedback. The City would manage
all operational aspects of this one-off annual permit.

FINANCIAL IMPLICATIONS:

There is no funding request associated with this report.

Operational impacts associated with continuing food truck operations in the city are
minimal. As with the food truck trial that has recently concluded, the City will receive
revenue from permit charges for the one off annual permit.

An annual fee of $1141.80 will be charged to permit holders for the permit running
from 1 October 2015 until 1 October 2016.

The fee is comprised of costs associated with administration, environmental health
inspections and parking.

COMMENTS:

The Mobile Food Trading Trial was undertaken to test the challenges and
opportunities associated with the increasing numbers of enquiries linked to food
trucks and mobile food trading received by the City.

Overall there were a range of positives from the trial, and challenges that can be
constructively addressed.

Modelled on mobile food trading initiatives undertaken by the Cities of Sydney,
Melbourne and Adelaide, the trial offered broad location and trading time choices for
operators.
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As a capital city, business diversity and activation of the public realm are key
elements that contribute to the vibrancy of Perth. Providing unique food options,
convenience and affordable prices, food trucks have the ability to contribute
substantially to inner city commerce.

Challenges identified during the trial include the complaints raised by four
businesses. All responses to the businesses were balanced when highlighting the
lengths that the trial guidelines had gone to in order to not adversely impact their
trade.

The popularity of food trucks should not overshadow the contribution that established
food and beverage businesses make to the city. Continuing the trial enables the City
to resume its assessment of the best ways to both regulate food trucks and protect
established food and beverage businesses operating in the current economic
climate.

The contact the City has received in the last eight months since the trial was
approved by Council in October 2014 has been overwhelmingly positive with general
enquiries and positive feedback accounting for 96% of all enquiries.

It is recommended that the Mobile Food Trading Trial be continued so to allow food
trucks be able to continue to operate in the city until 1 October 2016.

After completion of the trial in October 2016, it is expected that the City will have
sufficient evidence to establish a standard policy approach to mobile food trading in
the City moving forward Guided by a policy approach and operational processes, it is
foreseen that a one-off annual permit may be issued to a limited number of operators
to continue this global trend in Perth.
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SCHEDULE 8

Perth City Food Truck Trial Feedback from Comida do Sul

Overall the trial was a great success! We worked hard at being consistent with our locations
and committed to trading 3 days per week for the entirety of the trial.

Our locations during the trial;

Wednesday - Bill Graden Reserve, 11-2pm
Thursday - Wellington Square, 11-2pm

Friday - Wellington Square or Langley Park, 11-2pm

We believed that focusing on set weekly locations is the best way to build consistency with
our clientele. We believe the consumer wants to know where the trucks will be as a weekly
set schedule, so they can add us into their daily choice of food options in the area. Take the
Bill Graden Reserve location, this was one of the most consistent locations in terms of
profitability, from the on set we had a large numbers (up to 60 covers) and we noticed that it
was the same people coming back every wednesday. This location as well as the Wellington
square location where the most successful as there were limited quality food suppliers in the
area.

The corporate lunch crowd should be a continued focus for the food trucks, as this is where
demand is highest. They are connected in the social media’s (which is how we promote our
businesses) and from what we have been told, the food trucks are a breath of fresh air into
their days as they can come out of the office, sit on the grass with a colleague and enjoy
quality affordable food.

Lunch Trading

| personally believe that the above locations are the only viable spots in the trial for trucks to
trade. The langley was the worst of the three, | truly thought that the langley locations would
of been successful but we didn't manage to break even on the days we we traded. This
comes down to a couple of factors; proximity to lunch crowd, it is a little far out to see and
walk to, for the people close by so this limits the numbers as the lunch break time for most
businesses is 30 minutes, of which the customers doesn't want to be, walking, waiting and
eating the food. This was something we learnt during the trial and made an effort to increase
our production time, we simply found that the closer to the offices the more customers.

| would like to propose some more central locations in the heart of the city. | understand that
we don't want to have food trucks next to existing businesses, but | think we can easily find
some suitable locations in the heart of the CBD. | will provide some examples of locations |
think could work.

Night Trading
We are currently managing two food trucks and unfortunately didn't get to trial night time

trading in the food truck trial. | did however liaise with the other guys who gave it a go and it
was definitely not a profitable channel. The russell square location that opened up after
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Fringe World, was trialled multiple times and it simply wasn’t working. The Motorcycle car
park opposite the square was also un viable as we can’t ‘hope’ that it will be free at night for
us, we simply have too much back end preparation to be let down.

We need to create a Food Truck Hub Location - Multiple food trucks in the same place at the
same time. this will create a real energy and buzz and give people a reason to travel to as
there are multiple food options. This doesn’t need to be to central as | believe with the
multiple trucks together, we can pool enough people using our social media pages. If this
was a Friday night thing | think it could be a real winner. For example, Russell Square 4-5
trucks. Or any where along Roe street.

Top Points

More than one truck in locations - Makes more of a food hub, gives people more choice,
creates a ‘destination’. Easier to market.

High density locations - more central, higher turnovers, our margins are very high running a
food truck and need large turnover of covers to produce a profit.

Add to Lunch Locations - Most successful, Wellington Square and Bill Graden, this wont be
enough for all trucks to rotate through especially if only one at a time.

Locations to consider

Elizabeth Quay - incorporate a food truck destination into site

New northbridge link - incorporate a food truck destination into site
Thanks for letting us be apart of the trial

Joel & Dani



SCHEDULE 9

Perth Food truck trial feedback : Eat no Evil

All'in all we think the Food truck trial was a great success with the feedback from the Perth people
all being positive.

We tried a few different locations including Bill Graden reserve, Langley park 1 and 2, Wellington
square and Havelock reserve. We also experienced engine trouble with the food truck during the
middle of the trial and were unable to trade for a couple of weeks.

We found that constantly being in one location at the same time every week was the most effective
in drawing in customers, with people ‘stumbling upon us’ and then telling colleagues and returning
the next weeks. Customer satisfaction with price point and quality of food seemed good with most
people buying a side and a drink and sitting at the location to enjoy their meal.

| think with more than one truck being able to trade at one location would benefit the food trucks
because it draws more attention, enables us to combine our followers and also guarantees that
there will always be a truck at the location in case of truck failure. It benefits the consumer because
they are able to try a different style of food every week, promotes a healthy competition between
vendors to keep a high standard of product, and creates a fun and dining experience.

Attending to the office clientele is a great idea as they have a large networking capacity and it is easy
to communicate with them as they are usually connected to social media most of the day.

Some of the spots were definitely not effective as they were too far away from the foot traffic
(Henderson island), or sharing with motorcycle parking spots which means there is a chance we
might get to the spot and not be able to set up. | think this style of allocating spots only works if
there are many locations like this in the same area.

The overall support and exposure of the trial has been huge and for a city that is trying to focus on
forward thinking, cultural and art and activation of laneways and public spaces, Food trucks are an
inevitable addition to the streetscape. If we regulate this industry properly from the start and help
grow a street food culture then the people of Perth can benefit all year round.

We suggest designated, marked out food truck spots with room for 2-3 or more trucks, maybe

focusing on a select few spots to start then adding more as the amount of trucks grow. Using these
spots in the new plans for the city like the Elizabeth quay and new Northbridge developments over
the train station can highlight a NEW and exciting direction that the city is taking to bring people to
the streets. If there is more of a ‘hub’ style of location then it doesn’t have to be right in the centre.

We also need to create a specific app or device for tracking the Perth trucks from all media
platforms. This can be promoted to visitors of the city to help them explore what the city has to offer
and the amazing mix of culture on show.

We would like to thank the city for this exciting opportunity and look forward to being on the streets
in full force this summer.

Regards, Ben Foss, & Ben French
Eat no evil.

Western Australia
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SCHEDULE 10

City of Perth Food truck trial
Feedback

Food truck trial was great! Thanks again for letting us be part of it. Sorry for the lack
of feedback from ourselves.

We've only been profitable in 2 locations really, which were Bill Graden most on the
time, and sometimes Russel Square. For lunch only.

Evenings were not successful, we've only tried once or twice though. Lunch in other
spots were far too quiet. We had days at Langley park with 1 or 2 meals sold....
which was quite a loss.

Response was great though! Everybody who had lunch at the truck were delighted to
be offered something different at affordable price. After a while we had "regular”
customers who would know where we were and started chasing the crepe van in the
city. We tried to stick to a schedule which was good. that's only when we stopped
trading that we realised that people were asking "where are you trading today"
because they couldn’t find us at our usual location.

For food trucks to be successful it seems paramount to

e get spots where it's busier

o allow 2 or 3 food truck at a same spot. It creates a vibe and attracts more
people.

« Have a more visible way to track trucks in the city. Because facebook only
broadcast to a small amount of followers (you have to pay if you want ot reach
more of your followers...) people kept asking where the trucks were.

It was a great experience.

Even though we're not operating anymore, | truly hope that this will lead to having
food trucks more present in Perth City. It's good for the people and the City!
Once again, we had tremendous response from customers.

Thanks more having made us part of it.

Best Regards
Tom.

Tom Montmayeur
Little Luis- Crepes
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SCHEDULE 11

Dear Officer,

With reference to out telephonic conversation on 23 April 2015. Thank you for your
valuable time to discuss the concerns affecting our business.

To reiterate the major items discussed . We would like to raise our concerns
regarding the Food Truck that has been operating at Wellington Square on a weekly
basis.

Johns Food and Liquor is serving locals from last 50 years & we as Ray Brothers Pty
Itd have taken over the business from last one year.

We have noticed a steep decline in our food sales on the same days as when this
truck operates. This is obviously as the Food truck sells food at a cheaper rate than
ours.

You will no doubt appreciate that as a business we have large overheads (approx. $
8500 per month) Besides Rent, Utilities and Salaries we also pay Government taxes
(Council rates, Water rates, Land taxes etc) amounting to $ 1400 per month.

These costs hamper our ability to compete in our product prices with a Food truck
that most likely only pays for Parking fees

We are trying to develop our new business to offer a permanent convenience to the
neighbouring residential and commercial areas however the above factors are
seriously affecting us.

We would like to appeal to the City of Perth to consider our case and look for a
solution that is convenient to all concerned

We are willing to discuss this further with you .

You can get in touch with us on the below contact numbers /email ids

Look forward to hearing from you soon

Thanks and regards

Regards

Vikrant Sharma (Director)

Ray Brothers Pty Ltd

Cellarbrations @East Pert T/A Johns Food and Liquor
144 Bennette St, East Perth, WA 6004

I\CPS\Admin Services\Committees\5. Planning\AS150729\2 Sch - Sch XXXX John's Food and Liquor.pdf
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ITEM NO: 5

DEED EXECUTION BY COMMON SEAL - MALL MANAGEMENT
AGREEMENT — KINGS SQUARE MALL RESERVE - PERTH CITY
LINK

RECOMMENDATION: (APPROVAL)

That Council, in accordance with section 9.49A of the Local
Government Act 1995, authorises the Chief Executive Officer to
modify and execute the Deed Mall Management Agreement —
Kings Square Mall Reserve, with DEXUS Funds Management
Limited as trustee for DEXUS Kings Square Trust.

BACKGROUND:

FILE REFERENCE: P1029786#05

REPORTING UNIT: Planning and Development Office

RESPONSIBLE DIRECTORATE:  Planning and Development

DATE: 9 July 2015

MAP / SCHEDULE: Schedule 12 — Deed — Mall Management Agreement —

Kings Square Mall Reserve

On 15 December 2011, the Western Australian Planning Commission (WAPC)
issued conditional subdivision approval (143700) for the former Perth Entertainment
Centre site including six development lots, public open space (Wellington Gardens),
a future mall reserve and an internal subdivision road.

On 14 June 2013, the Metropolitan Redevelopment Authority (MRA) issued an
amended ‘In-Principle’ development approval for the Perth Entertainment Centre site
addressing detailed building design, use and access arrangements for a total of
seven buildings with basement car parking. The first stage comprises four
commercial towers (KS1 to KS4).

This is a private subdivision by Leighton Property, with the following public assets to
be constructed and contributed to the City as a condition of the subdivision approval:

o Telethon Avenue;

o Kings Square Mall Reserve;

o Wellington Gardens; and

o Three sections of upgraded Wellington Street frontage at KS1 (including
underground tank), KS2 and KS3.
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Following practical completion, the City undertook inspections and has verified that
the following assets were fit for purpose and fully operational, with Council resolving
at its meeting held 21 July 2015, to accept the transfer of the following assets
contributed to the City’s care, control and management:

o Telethon Avenue,
o Kings Square Mall Reserve; and the
o KS2 Wellington Street frontage

The Kings Square Mall reserve is fitted with retractable bollards near the intersection
with Telethon Avenue, restricting access to the Mall in a similar manner to restrictions
imposed on Hay and Murray Street Malls.

A customised wayfinding sign is at the entry to the mall reserve with two intercom
buttons for the City of Perth and DEXUS Funds Management Limited (DEXUS). All
delivery vehicles requiring access to KS1 via the mall schedule their access with
DEXUS facilities management staff and press the DEXUS button for access. All other
access requirements are via the City of Perth button that will be monitored by the
City’s Surveillance Centre.

Construction is continuing on KS1. The building works for KS2 and KS3 have
reached practical completion and fitout works have commenced. DEXUS is the
owner of all three buildings.

DEXUS Funds Management Limited initially approached the City in 2013, identifying
that when the Kings Square Mall Reserve was completed and handed over to the
City, access would be required to KS1 as per the subdivision plan for all delivery
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vehicles. Cars and smaller vehicles can enter via the underground car park access
at KS2 and through to KS1. As the building owner and facilities manager, DEXUS
will book and manage the schedule of all deliveries to KS1. The agreement
prescribes the hours for access and when access is restricted.

LEGISLATION / STRATEGIC PLAN / POLICY:

Legislation Section 9.49a of the Local Government Act 1995

Integrated Planning Corporate Business Plan

and Reporting Council Four Year Priorities: Major Strategic Investment
Framework S1 Ensure that major developments effectively
Implications integrate into the city with minimal disruption and
risk.
1.3 Establish site specific agreements and manage

transition of Perth City Link Precinct

Policy

Policy No and Name:  10.9 — City of Perth Common Seal and Document Signing
Authority

DETAILS:

City officers have negotiated a Deed Mall Management Agreement, to facilitate:

o access 24 hours per day, seven days per week during the ‘Transition Period’
when fit outs of tenancies are occurring to enable works to be completed in KS1
and KS3. [Note: The Transition Period is likely to be from August to December
2015

o access for the Developer and Developer's officers, employees, contractors,
agents and invitees to the loading dock of KS1 except Monday to Friday
11.30am to 2pm and 6pm to 9pm Friday when the buildings are tenanted.

The Deed Mall Management Agreement Kings Square Mall Reserve is provided as
Schedule 12, and has been signed by DEXUS Funds Management Limited as
trustee for DEXUS Kings Square Trust.

The Deed includes the following arrangements:

o City will use its best endeavours to ensure that although Developer’'s access to
the KS1 Loading Dock during Special Events may be restricted, some form of
reasonable access will be maintained.

o Establishes a Transitional Period and associated access arrangements for the
construction and fit out of KS1, KS2 and KS3.

. Requirement of the developer to cover the cost of repairing damage to the Mall
attributable to operatives or vehicles relating to works on construction and fit out
of KS1, KS2 and/ or KS3.

o The City’'s responsibility for repairing damage to the Mall Reserve that the
Developer is not responsible for.
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Meetings, communications and notices between the parties.
Indemnities and insurance.

Restrictions on Disposal.

Developer’s Limitation on Liability.

Governance and Dispute Resolution.

The Deed was prepared by legal advisors to DEXUS Fund Management and has
been reviewed by the City’s legal advisers at DEXUS’ cost. The Deed has been
prepared for execution under the City of Perth Common Seal.

FINANCIAL IMPLICATIONS:

Costs associated with preparation of the Deed have been paid by the Developer.
City costs would be Properties Unit and Community Amenity & Safety staff time to
meet with DEXUS Facilities Management as required in implementing the
Agreement. There are no financial requirements under the Agreement for the City.

COMMENTS:

It is recommended that Council authorise the affixing of the City of Perth Common
Seal to the Deed Mall Management Agreement — Kings Square Mall Reserve, with
DEXUS Funds Management Limited as trustee for the DEXUS Kings Square Trust,
as it provides the basis for control of access necessary to developments within the
Kings Square precinct for construction and fit out and subsequent building occupier
access and operations.
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Mall Management Agreement — Kings Square — Mall Reserve

Date »

Between the parties

DEXUS Funds Management Ltd as trustee for the DEXUS Kings
Square Trust

ACN 060 920 783 of Level 25, Australia Square, 264 George Street,
Sydney, New South Wales

(Developer)

City City of Perth
of GPO Box C120, Perth Western Australia 6000
(City)
Recitals 1. Pursuant to the subdivision approval dated 15 December 2011

issued by the Western Australian Planning Commission under
Application 143700, the public open space area shown as a mall
reserve between the lots known as KS2 and KS3 on the plan set
out in Schedule 2 will be transferred to the Crown for use as a
mall reserve.

2. The City will receive care, control and management of the Mall
Reserve pursuant to the Management Order.

3. The parties agree that the Mall Reserve will be used and
managed as set out in this deed.

The parties agree as follows:

Mall Management Agreement
ME_121854401_1 (W2007)
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1 Definitions and Interpretation
1.1 Definitions

The meanings of the terms used in this deed are set out below.

Term Meaning

Business Day a day on which banks are open for business in Perth excluding a
Saturday, Sunday or public holiday in that city.

Local Laws shall include any existing local laws and any local laws to be
implemented by the City in respect of the use of the Mall Reserve
by the general public.

KS1 the Kings Square mixed use building known as KS1 as shown on
the plan in Schedule 2.

KS1 Loading Dock the loading dock for KS1 shown on the plan in Schedule 2.

KS2 the Kings Square mixed use building known as KS2 as shown on
the plan in Schedule 2.

KS3 the Kings Square mixed use building known as KS3 as shown on
the plan in Schedule 2.

KS3 Temporary the period between practical completion of KS3 and the completion

Access Period and gazetting of the proposed extension of King Street in the Kings
Square development as a public road.

KS3 Temporary the temporary loading area shown on the plan in Schedule 3.

Loading Area

Mall Reserve the mall reserve between the lots known as KS2 and KS3 on the
plan set out in Schedule 2.

Management Order the management order registered in respect of the Mall Reserve.

43131561 Mall Management Agreement

ME_121854401_1 (W2007)
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Term Meaning

Operations and the procedures set out in Schedule 4 for the day to day operations

Access Procedures of and access to the Mall Reserve.

Pedestrian Access a plan for the safe management of pedestrian access, safety and

Plan security in the Mall Reserve.

Special Events Large capacity events at the Perth Arena, Wellington Street and/or
Yagan Square as agreed by the parties in accordance with clause
3.1(c) and/or 4(c).

Transitional Period the 12 month period commencing from practical completion of KS1

or KS3 (whichever is first to occur).

1.2 Interpretation

Unless the context otherwise requires:

(a)

headings, underlining and numbering are for convenience only and do not affect
the interpretation of this deed:;

(b) words importing a gender include every gender;

(c) other parts of speech and grammatical forms of a word or phrase defined in this
deed have a corresponding meaning;

(d) an expression importing a natural person includes a company, partnership, joint
venture, association, corporation or other body corporate under any Act;

(e) a reference to a party, clause, Schedule or Attachment is a reference to a party,
clause, Schedule or Attachment to this deed; and

f no provision of this deed will be construed adversely to a party solely on the
ground that the party was responsible for the preparation of this deed or that
provision.

2 Management and Use of Mall Reserve

21 Management of Mall

Subject to the terms of this deed, the City is responsible for the care, control and
management of the Mall Reserve following registration of, and pursuant to the
Management Order, and must undertake all maintenance, repair, cleaning and upkeep of
the Mall Reserve required to ensure that the Mall Reserve is kept in good condition, clean
and safe for public use.

43131561

Mall Management Agreement
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Use restrictions and by-laws

(a)

(b)

(c)

The Developer must comply with any restrictions on the use of the Mall Reserve
set out in the Management Order.

Subject to clause 11, the parties acknowledge and agree that the provisions of
any Local Laws will override this deed to the extent that any provision of the
Local Laws may be inconsistent with this deed.

The City acknowledges and agrees that the following requiremenfs agreed by
the parties will be incorporated into the By-laws:

(1) Smoking is not permitted in the Mali Reserve;

(2) Skateboards, roller skates, roller blades and scooters must not be
used in the Mall Reserve.

Obstruction and temporary closure of Mall Reserve

(a)

(b)

Except in the case of an emergency, the City shall not restrict the rights granted
to the Developer under this deed, even on a temporary basis, for example,
where repairs are required to the Mall Reserve.

In the case of emergency any temporary closure or obstruction of the Mall
Reserve shall not occur without the prior written approval of the Developer,
which approval must not be unreasonably withheld or delayed.

Security

The City is responsible for implementing security arrangements for the Mall Reserve,
including, without limitation:

(a)
(b)
(c)

coverage by the City’s rangers until 10pm (Monday to Saturday)/7pm (Sundayy);
enforcing Local Laws; and

video surveillance (CCTV) 24 hours a day, seven days per week in order to
monitor for anti-social behaviour and emergencies.

Operations and Access Procedures

(a)

(b)

(c)

The Developer and the City must manage the day to day operation and access
to the Mall Reserve in accordance with the Operations and Access Procedures.

Within 20 Business Days of a request by either party (or as soon as reasonably
practicable in the case of an emergency), the City and the Developer must meet
to review the Operations and Access Procedures and discuss any amendments
reasonably required by a party to any systems, practices, procedures or other
items specified in the Operations and Access Procedures.

The Operations and Access Procedures must be updated to include any
amendments agreed pursuant to clause 2.5(b) and the Developer and the City
must implement the updated Operations and Access Procedures as soon as the
amendments are finalised.

Mall Management Agreement
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3 Access to KS1 Loading Dock
3.1 Developer Access

(a) The City grants to the Developer and the Developer’s officers, employees,
contractors, agents and invitees, unrestricted access and egress across the
Mall Reserve to the KS1 Loading Dock, except:

(1) from 11:30am to 2pm Monday to Friday;
(2) from 6pm to 9pm Friday;

(3) in the case of an emergency; and

(4) during Special Events.

(b) The Developer shall develop a communication framework outlining how the
Developer will liaise with representatives of the Perth Arena and Yagan Square
so as to overlay Special Events with the KS1 delivery schedule.

(c) The City shall use its best endeavours to ensure that although the Developer's
access to the KS1 Loading Dock during Special Events may be restricted, some
form of reasonable access to the KS1 Loading Dock must still be provided
during Special Events.

3.2 Transitional Period

43131561

(a)

(b)

(c)

During the Transitional Period, to enable completion of works and fit outs of
tenancies to occur in KS1 and KS3, the City:

(1) grants to the Developer and the Developer’s officers, employees,
contractors, agents and invitees, access to the Mall Reserve 24 hours
a day, 7 days a week; and

(2) acknowledges and agrees that there will be large vehicles accessing
and parked in and in the vicinity of the Mall Reserve to enable works
and fit outs to be undertaken.

The Developer is responsible for the cost of repairing all damage to the Mall
Reserve during the Transitional Period that can be attributed to operatives or
vehicles relating to:

(1) a KS1, KS2 or KS3 base build contractor (being Broad, Probuild or
John Holland); and

(2) a fit out contractor or vehicle servicing or delivering to KS1, KS2 or
KS3.

Without limiting clause 2.1, the City is responsible for:

(1) repairing all damage to the Mall Reserve that the Developer is not
responsible for repairing under clause 3.2(b) during the Transitional
Period, including any damage caused by a member of the public or
another vehicle; and

(2) repairing all damage to the Mall Reserve after the Transitional Period.

Mall Management Agreement
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KS3 — Temporary Access Arrangements

During the KS3 Temporary Access Period :

(a)

(b)

(c)

the City grants to the Developer and the Developer’s officers, employees,
contractors, agents and invitees, the right to use the KS3 Temporary Loading
Area for loading and service vehicle access for KS3 and to have unrestricted
access and egress across the Mall Reserve to the KS3 Temporary Loading
Area, except:

(1) from 11:30am to 2pm Monday to Friday;
(2) from 6.00pm to 9.00pm Friday;

(3) in the case of an emergency or where such obstruction or temporary
closure of the Mall Reserve or any part thereof may be reasonably
necessary for the safety and protection of any person; and

(4) during Special Events;

the Developer must develop a communication framework outlining how the
Developer will liaise with representatives of the Perth Arena so as to overlay
Special Events with the KS3 delivery schedule; and

the City shall use its best endeavours to ensure that although the Developer's
access to the KS3 Temporary Loading Area during Special Events may be
restricted, some form of reasonable access to the KS3 Temporary Loading Area
must still be provided during Special Events.

Meetings

5.1

Initial meetings

(a)

(b)

(c)

(d)

43131561

Within 20 Business Days of the first business commencing operations in the
Mall Reserve, the Developer and the City must meet (which meeting may be
convened by either party) to discuss any issues arising in relation to this deed
or the Mall Reserve.

Within 20 Business Days of the first resident occupying residential premises in
the Mall Reserve, the Developer and the City must meet (which meeting may be
convened by either party) to discuss any issues arising in relation to this deed
or the Mall Reserve.

The meetings must be attended by representatives of each party and any other
person that a party reasonably requires to attend as an invitee.

If as a result of discussions at the meetings, the parties agree to changes to the
Operations and Access Procedures, the Pedestrian Access Plan or any matter
associated with or comprised in this deed, the parties must formally record the
agreed change in an appropriate document, amend the Operations and Access
Procedures or the Pedestrian Access Plan or vary this deed, as may be
appropriate.

Mall Management Agreement
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5.2 General meetings

(a) The Developer and the City will hold meetings for discussion of management
issues as agreed between parties or within 20 Business Days of a request by
either party (or as soon as reasonably practicable in the case of an emergency),
to discuss:

1) management issues associated with the Mall Reserve;

(2) safety or security issues;

(3) access issues;

(4) any proposed change to the Operations and Access Procedures or
' the Pedestrian Access Plan;

(5) issues arising from Special Events;

(6) proposed changes to Local Laws; or

(7) any issue arising in relation to this deed or the Mall Reserve.

(b) The meetings must be attended by representatives of each party and any other
person that a party reasonably requires to attend as an invitee.

(c) If as a result of discussions at the meetings, the parties agree to changes to the
Operations and Access Procedures, the Pedestrian Access Plan or any matter
associated with or comprised in this deed, the parties must formally record the
agreed change in an appropriate document, amend the Operations and Access
Procedures or the Pedestrian Access Plan or vary this deed, as may be
appropriate.

53 Meetings regarding Special Events

(a) At least once every 6 months, the Developer and the City will hold a meeting for
(which must be convened within 20 Business Days of a request by either party)
to discuss the schedule of any upcoming large capacity events at Perth Stadium
and Yagan Square, and agree (both parties acting reasonably) which of these
events will be designated as Special Events.

(b) The meetings must be attended by representatives of each party and any other
person that a party reasonably requires to attend as an invitee, including
representatives of the Perth Arena and Yagan Square.

6 Indemnities and insurance
6.1 Indemnities

43131561

(a)

(b)

The Developer shall be liable for and must indemnify the City against any loss

suffered by the City or damage to any property or personal injury to or death of
any person in the Mall Reserve, to the extent caused by any act or omission of
the Developer or its service vehicles, agents, employees or invitees accessing

the KS1 Loading Dock or the KS3 Temporary Loading Area.

The Developer shall be liable for and must indemnify the Minister for Lands
against any loss suffered by the Minister for Lands or damage to any property
or personal injury to or death of any person in the Mall Reserve, to the extent

Mall Management Agreement
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(c)

caused by any act or omission of the Developer or its service vehicles, agents,
employees or invitees accessing the KS1 Loading Dock or the KS3 Temporary
Loading Area.

The parties agree that nothing in this clause shall require the Developer to
indemnify the City, its officers, servants or agents against any loss, damage,
expense, action or claim arising out of a negligent or wrongful act or omission of
the City, or its servants, agents, contractors or invitees.

Insurance

(a)

(b)

(c)

The Developer must:

(1) effect and maintain or cause to be effected and maintained with
insurers approved by the City (noting the City's and the Developer
respective rights and interests in the Mall Reserve) an adequate
public liability insurance (Policy);

(2) ensure such public liability insurance shall be in the sum of not less
than TWENTY MILLION DOLLARS ($20,000,000.00) (Insured Sum)
in respect of any one claim or such greater amount as the City may
from time to time reasonably require;

(3) ensure that the City is named as a beneficiary of the Policy and that
the Policy shall cover the City for the Insured Sum for any one event
in respect of injury or loss both to persons and to property;

(4) ensure the Policy shall cover the City for all claims (but without limiting
the generality of the foregoing) for loss or damage to property not
owned by the Developer and also for any loss or damage to property
not under the physical or legal control of the Developer and in respect
of all claims relating to contractual liability and such other risks as the
City might reasonably nominate at the time of entry into this
Agreement; and

(5) advise the City of any changes to the Policy or any cancellation of the
Policy.

The Developer agrees that the City shall not be liable for any payments
whatsoever (including any excess on claims) in respect of such insurance under
this clause 6.2.

The Developer acknowledges and agrees with the City that the Developer or
any Authorised Person will not be permitted access to the Mall Reserve unless
a certificate of currency of the Policy has been provided to the City.

Restrictions on Disposal

43131561

(a)

The Developer covenants and agrees with the City that it must not sell, transfer,
mortgage, assign or otherwise dispose or, or charge or encumber any part or
interest in KS1 and KS3 (during the KS3 Temporary Access Period only)
separately or in part unless the person to whom any right or interest in KS1 or
KS3 is to be granted has first entered into a deed with the City in a form
reasonably required by the parties, under which that person agrees to comply
with the provisions of this deed as they apply to the respective land acquired by
that person.

Mall Management Agreement
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(b)

(c)

Notwithstanding clause 7(a), the Developer may enter into leases or licences for
any part of KS1 or KS3, without complying with clause 7(a) if the grant of that
lease or licence is contemplated by an agreement for lease in existence as at
the date of this deed or provided that any such lease or licence must:

(1) be consistent with the Developer’s obligations under this Deed; and

(2) reserve to the Developer the power to cause the lessee or licensee to
do anything required of it in order for the Developer to comply with this
deed.

Subject to clause 13, the City agrees to promptly execute and to comply with
the obligations set out in any deed procured pursuant to clause 7(a).

Developer’s Limitation of Liability

8.1

8.2

8.3

43131561

Trustee

DEXUS Funds Management Limited ABN 24 060 920 783 (the Trustee) enters into this
deed in its capacity as trustee of DEXUS Kings Square Trust (the Trust).

Limitation of Trustee's Liability

The parties acknowledge and agree that:

(a)

(b)

(c)

the Trustee enters into this deed in the capacity stated in clause 8.1 and in no
other capacity.

except in the case of any liability of the Trustee under or in respect of this deed
resulting from the Trustee's own fraud, negligence or breach of trust, the
recourse for any person to the Trustee in respect of any obligations and
liabilities of the Trustee under or in respect of this deed is limited to the
Trustee's ability to be indemnified from the assets of the Trust; and

if any party (other than the Trustee) does not recover the full amount of any
money owing to it arising from non-performance by the Trustee of any of its
obligations, or non-payment by the Trustee of any of its liabilities, under or in
respect of this deed by enforcing the rights referred to in clause 8.2(b), that
party may not (except in the case of fraud, negligence or breach of trust by the
Trustee) seek to recovery the shortfall by:

(1) bringing proceedings against the Trustee in its personal capacity; or

(2) applying to have the Trustee wound up.

Override

This clause 8 applies despite any other provision of this deed or any principle of equity or
law to the contrary.
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9 Governance / Dispute resolution
9.1 Notice of Dispute

(a) If a difference or dispute (Dispute) between the parties arises out of or
concerns a matter relating to or arising out of this deed, then any party may give
each other party to the Dispute a written notice of dispute providing details of
the Dispute (Notice of Dispute).

(b) Notwithstanding the existence of a Dispute, all parties will continue to perform
their obligations under this deed.

9.2 Conference

Within 10 Business Days after receiving a Notice of Dispute, the parties in Dispute will

confer at least once to seek to resolve the Dispute or to agree on methods of doing so.

At every such conference each party will be represented by a person having authority to

agree such resolution or methods. All aspects of every such conference, except the fact

of its occurrence, will be kept confidential between the parties to this deed.
9.3 Expert determination

(a) If the Dispute is not resolved within 5 Business Days of the conference in clause
9.2 (or such further period as the representatives may agree), the parties agree
that the Dispute shall be referred to senior executives of the parties in Dispute
for resolution who shall meet together and shall negotiate in good faith in order
to try and resolve the dispute or difference within 10 Business Days of the
Dispute being referred to them.

(b) Failing resolution by the senior executives within 10 Business Days of the
Dispute being referred to them in accordance with 9.3(a), the Dispute will be
referred to expert determination, administered by the Institute of Arbitrators and
Mediators Australia ACN 008 520 045 (IAMA).

(c) Subject to clause 9.3(d), the expert determination will be conducted in
accordance with IAMA expert determination rules which set out the procedures
to be adopted, the process of selection of the expert and the costs involved and
the terms of those rules are incorporated in this deed.

(d) The expert determination is final and binding on the parties except where:

1) the amount determined as payable to a party exceeds $500,000; and

(2) either party notifies the other in writing, within 30 days of the date of
the expert 's determination, that it intends to commence proceedings
in relation to the Dispute.

(e) This clause does not expire on the expiration of the deed.

10 Notices
10.1  Form of Notice

43131561

A notice or other communication to a party under this deed (Notice) must be:
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(a) in writing and in English; and

(b) addressed to that party in accordance with the details nominated in Schedule 1
(or any alternative details nominated to the sending party by Notice).

10.2 How Notice must be given and when Notice is received

(a) A Notice must be given by one of the methods set out in the table below.
(b) A Notice is regarded as given and received at the time set out in the table
below.

However, if this means the Notice would be regarded as given and received outside the
period between 9.00am and 5.00pm (addressee’s time) on a Business Day (business
hours period), then the Notice will instead be regarded as given and received at the start
of the following business hours period.

Method of giving Notice When Notice is regarded as given and received

By hand to the nominated address When delivered to the nominated address

By pre-paid post to the nominated At 9.00am (addressee’s time) on the second Business

address Day after the date of posting

By fax to the nominated fax At the time indicated by the sending party’s transmission

number equipment as the time that the fax was sent in its
entirety.

However, if the recipient party informs the sending party
within 4 hours after that time that the fax transmission
was illegible or incomplete, then the Notice will not be
regarded as given or received. When calculating this

4 hour period, only time within a business hours period is
to be included.

10.3  Notice must not be given by email or other electronic communication

A Notice must not be given by email or other electronic means of communication (other
than fax as permitted in clause 10.2).

11 No fetter of City’s discretion

The Developer acknowledges and agrees:
(a) the City is a local government established by the Local Government Act 1995;

(b) in its capacity as a local government, the City will be obliged to comply with
statutory obligations imposed by law; and

43131561 Mall Management Agreement
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(c) no provision of this deed may unlawfully restrict or otherwise fetter the
discretion of the City in the lawful exercise of any of its functions and powers as
a local government,
provided that:
(d) the City will act in good faith and have regard to the City's obligations under this
deed when implementing any new Local Laws that may adversely affect the
Developer's rights under this deed; and
(e) this clause will not serve to relieve the City from responsibility for performance
of its obligations arising pursuant to this deed, except to the extent necessary to
avoid any unlawful restriction or fetter of the City’s discretion.
12 General
12.1  Further action

12.2

12.3

124

43131561

Each party must execute and do all acts and things necessary or desirable to implement
and give full effect to the provisions and purpose of this deed.

Governing law and jurisdiction

(a) This deed is governed by the law in force in Western Australia.

(b) Each party irrevocably submits to the non-exclusive jurisdiction of courts
exercising jurisdiction in Western Australia and courts of appeal from them in
respect of any proceedings arising out of or in connection with this deed.

Counterparts

This deed may consist of a number of counterparts and, if so, the counterparts taken
together constitute one document. A party may execute this deed by signing any
counterpart (including by email or facsimile).

Costs

The Developer shall pay the City’s reasonable legal costs of and incidental to the
preparation (including all preliminary drafts), negotiation, execution and stamping of this
deed and duty payable hereon and the costs of and incidental to the preparation and
lodgement of any caveat lodged pursuant to the terms of this deed and any withdrawal
and replacement thereof.
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